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Overview of the 
differences between 
health Flexible Spending 
Arrangements (FSAs), 
Health Savings Accounts 
(HSAs), and Health 
Reimbursement 
Arrangements (HRAs) 

Changes ushered in by 
Affordable Care Act 
(ACA), with a focus on 
the impact on HRAs

Agenda
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Health Flexible Spending Arrangements
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First type of tax-preferred individual spending account for medical 
expenses (established 1978)

Subject to several requirements under Internal 
Revenue Code Sec. 125 including:
 Use-it-or-lose-it Rule
 Uniform Coverage Rule
 Reimbursement: Only section 213 medical items; 

insurance premiums can’t be reimbursed
 Claims must be substantiated
 Elections irrevocable and prospective

Health FSAs
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Money not spent on costs incurred during the plan year is forfeited

Single most significant disadvantage of an FSA for employees

Employers can use the account money 
that was forfeited to finance administrative 
costs of the FSA

Grace period is permissible that extends the 
plan year up to 2 ½ months (Notice 2005-42)

Health FSA: Use it or Lose it
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New variation on “use-it-or-lose-it” rule announced in Notice 2013-71 
on October 31, 2013

Employers may amend cafeteria plan to include 
a $500 maximum carry-over in health FSAs

Grace periods of 2½ months need to be 
eliminated if the plan chooses the carryover

Health FSAs
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Full amount of salary deferral and employer contribution (if any) 
must be available from beginning of plan year and throughout 12-
month coverage period
 Example—Employee elects to contribute $1,200 annually 

at the rate of $100 per month. The employee is entitled 
to reimbursement of the full $1,200 as early as January 
even though the full $1,200 has not been contributed yet

Creates some risk from plan’s perspective

Health FSA: Uniform Coverage
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Under IRC Section 213, FSA may reimburse for costs incurred 
primarily for qualified medical expenses 
 Diagnosis, cure, mitigation, treatment, prevention of disease or for the purpose of 

affecting any structure of body
 Plan document can exclude items that otherwise could 

be reimbursed under 213

Cannot reimburse health insurance premiums

Health FSA: Reimbursement
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Established vehicle for employer-sponsored plans

Employee participation rates vary—but are typically about 20%

 If you implement an HSA or HRA, it is likely that 
your FSA will need to be significantly revised

Key FSA Considerations
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Health Savings Accounts
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HSAs were created by the Medicare Modernization Act of 2003, and 
Congress significantly modified HSA contribution rules 
in the Tax Relief and Health Care Act of 2006

HSA rules were effective January 1, 2004 

An HSA is a tax-exempt trust created to pay for 
qualified medical expenses, and it is completely 
vested and portable

Funded, trusteed account with Qualified 
Trustee (insurer, bank, other trustee as 
qualified by IRS)

 Individuals must be covered under a High 
Deductible Health Plan (HDHP) to be eligible 
to contribute to an HSA

Generally cannot have other health coverage 
that pays before the deductible

What is a Health Savings Account (HSA)?
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HSAs are subject to detailed statutory 
and regulatory requirements

HSA Technical Requirements
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Annual deductible of not less than $1,300/single and $2,600/family 
(indexed annually) 

Cannot have out-of-pocket max that exceeds $6,550/individual and 
$13,100/family (indexed annually)

Prescription drugs are subject to the deductible. 
If drugs are carved out and paid below the 
deductible, then the plan is not an HDHP.

HDHP can be insured or self-insured

High Deductible Health Plan Requirements for 2016
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What benefits can be covered 
below the HDHP deductible?
“Permitted Coverage”—accident, disability, 

vision, dental, long term care

“Permitted Insurance”—Workers’ comp, 
tort or property insurance, specified 
disease or illness insurance, per diem 
reimbursement for hospital confinement

Preventive Care

Certain Employee Assistance Programs 
(EAPs), disease management and 
wellness programs that do not provide 
substantial medical coverage
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What benefits can be covered 
below the HDHP deductible? continued

Preventive Care
Periodic health evaluations, health screenings etc., including 

treatment “incidental/ancillary”
Medications or services (1) taken by someone who has developed 

risk factors but has not developed any manifestations of a disease 
or (2) to prevent reoccurrence of disease, 
 Examples: cholesterol-lowering drugs, ACE inhibitors, drugs used as part of 

obesity weight loss or tobacco cessation program

Preventive care can be paid at 100%

14
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What benefits can be covered 
below the HDHP deductible? continued

EAPs, Disease Management, 
Wellness

These can be provided if they don’t 
“provide significant benefits in the nature 
of medical care or treatment”

 IRS example: EAPs that are provided 
free or at low cost regardless of health 
plan enrollment in order to assist 
employers in improving employee 
productivity

Watch out for on-site medical clinics. 
These could be considered 
impermissible benefits if they provide a 
wide range of care
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General Rule: Cannot have current FSA or HRA coverage below 
the HDHP deductible

Can a plan have an HSA 
along with an FSA and/or HRA?

EXCEPTIONS:
 Limited Purpose FSA or HRA
 Post-Deductible FSA or HRA
 Suspended HRA
 Retirement HRA
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 Individual HDHP: $3,350 

Family HDHP: $6,750 

Above amounts indexed annually

Catch-up contributions for 55 and older
 Individuals age 55 or over by the end of the year 

can contribute an additional $1,000 to their HSAs 

No contributions once enrolled in Medicare

Maximum HSA Contributions for 2016
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 If used for qualified medical expenses, distributions from HSA 
account are excluded from gross income

Distributions for non-qualified medical expenses subject to income 
tax and a twenty percent (20%) penalty (with certain exceptions)

Employers have no direct authority to put 
restrictions on how HSA money is spent

 Individual substantiation (not employer 
substantiation)

HSA Distributions
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Cannot pay for health insurance premiums from HSA except:
 LTC premiums 
 COBRA premiums
 Health coverage while receiving unemployment compensation
 For those 65 or older: Medicare premiums (but not

Medigap), employer-sponsored retiree plan
premiums

HSA funds can be used to pay for medical 
expenses of spouse even if spouse is not 
covered under HDHP or has own HSA

HSA Distributions continued
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HSAs are the least flexible plan design and the hardest to implement 
and administer

Often two administrators will be involved, one for the HDHP and one 
for the savings account, and other administrators may need to 
integrate benefits

Contribution strategy for individuals can 
be difficult due to complexity

Key HSA Considerations
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Health Reimbursement Arrangements—
Before the Affordable Care Act
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An employer-funded arrangement that reimburses employees (or 
retirees) for certain medical care and health premiums

A “notional” or “funded” account

Employer money only

Benefits can be structured so unused dollars may be carried forward 
into the next year (no use-it-or-lose-it)

Established in 2002 by Notice 2002-45 
and Revenue Ruling 2002-41

What is a Health Reimbursement Arrangement (HRA)? 
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HRA cannot be financed with employee salary reductions or directly 
by employees

HRAs cannot pay for cash or non-medical benefits 

Plan sponsor controls when and whether account vests; controls 
rules regarding employee termination and account use

 If employer also offers an
FSA, the HRA generally 
reimburses before the FSA
(where they cover same
expenses)

HRA Requirements
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Prior to the Affordable Care Act (ACA)

HRAs are the most flexible plan design and the easiest to implement 
and administer

HRAs are employer-money only, and do not have to be funded

HRAs do not need to be coupled with a High Deductible Health Plan 

Most plans that have “medical spending accounts” actually have an 
HRA, but need to make sure that they are following the rules

HRA Considerations pre-ACA
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Enter the Affordable Care Act…
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Enter the Affordable Care Act…
Flexible Spending Arrangement (FSA) Salary Reduction
 Limited to $2,500 per year (indexed) beginning in 2013 (2016: $2,550)
 Effective for the plan year that begins after December 31, 2012

Health Savings Accounts (HSAs)
 Penalty for withdrawals for non-medical expenses increased from 10% to 20% 

beginning in 2011
 Treasury/IRS Notice 2013-57 (released Sept. 9, 2013): HSA-qualified HDHPs may 

provide ACA-required preventive services without meeting deductible

Prescription required before reimbursing for over-the-counter drugs 
beginning in 2011

Most significant changes affect the design of Health Reimbursement 
Arrangements (HRAs)
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 $10,200 Single, $27,500 Family
 Increased by $1,650 Single, $3,450 Family:

– For retired individuals age 55 or older and not 
eligible for Medicare

– If majority of employees covered by the plan 
are:
» Engaged in a high-risk profession (list in 

statute), or
» Employed to repair/install electrical or 

telecommunications lines

 40% tax on excess over threshold
 Based on total cost of coverage; employer plus 

employee premium share

Excise Tax on High Cost Plans

Cost Threshold 
for Tax 

(indexed after 2018)

Effective in 
2020
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Health Flexible Spending Arrangements (FSA) 
 Employer and employee salary reduction contributions included

Health Savings Accounts (HSA)
 Employer and employee salary reduction contributions included (proposed)
 After-tax employee contributions excluded

Health Reimbursement Arrangements (HRA)
 HRA applicable premium included
 Treasury/IRS considering various methods to determine the cost of coverage 

under an HRA, including how to deal with large balances that carry forward

Account-Based Plans Included in 
Cost of Coverage under Excise Tax 
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Agency Guidance on HRAs 
under the Affordable Care Act
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Why did the ACA affect HRA plans more than 
other account-based plans?

HRAs & the ACA

Because an HRA is a group health plan, and it is generally subject 
to the same requirements as a non-HRA group health plan.
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June 2010 ACA regulation preamble

HRAs are group health plans
 Consequently, HRAs are subject to the ACA market reforms (e.g., the ban on 

annual dollar limits)

An HRA does not violate the annual dollar limit prohibition if it is 
integrated with other group coverage that complies with the annual 
dollar prohibition

“Integration” not defined

Retiree-only HRAs are not subject to the market reforms and can still 
be provided on a stand-alone basis

Comments requested on the application of the annual dollar limit 
prohibition to stand-alone HRAs that are not retiree-only HRAs

Initial ACA-Related Guidance on HRAs
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August 19, 2011 HHS issued “blanket” waiver for all HRAs from the 
annual dollar limit rule
 http://www.cms.gov/CCIIO/Resources/Files/Downloads/final_

hra_guidance_20110819.pdf

All waivers expired with the plan year beginning on or after 
January 1, 2014

Waiver Protected HRAs Prior to 2014
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January 24, 2013 FAQ Part XI 
states that an HRA is not 
integrated with group health 
coverage offered by an employer 
unless the HRA is available only 
to employees covered by that 
employer’s plan

HRAs cannot be integrated with 
individual market coverage in 
order to meet the ACA rule

http://www.dol.gov/ebsa/faqs/faq
-aca11.html

FAQ

33
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Published jointly as IRS Notice 2013-54 http://www.irs.gov/pub/irs-
drop/n-13-54.pdf and DOL Technical Release 2013-13 
http://www.dol.gov/ebsa/newsroom/tr13-03.html

Summarizes previous guidance and provides further detail on HRAs 
and the ACA

Treasury/IRS Notice 2013-54
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A stand-alone HRA (i.e., an HRA account that pays for benefits 
regardless of whether an individual is enrolled in a group health 
plan) will violate the annual dollar limit prohibition and will therefore 
not be permitted
The government agencies consider a stand-alone HRA to have a 

dollar maximum on essential health benefits, which they state 
violates the Affordable Care Act 
Stand-alone HRAs also violate the requirement (applicable to non-

grandfathered group health plans) that certain preventive services 
be covered without cost-sharing requirements

Stand-Alone HRAs
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A retiree-only plan is not subject to the Affordable Care Act’s group 
health plan mandates
Retiree-only plans may continue to offer stand-alone HRA accounts
Retiree-only plans may pay for both group and individual insurance 

market premiums

Retiree-Only Plan Exception

36
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HRAs that are “integrated” 
with group health 
coverage may continue

HRAs may not reimburse 
individual insurance 
market premiums

HRAs must permit 
employees to opt out of 
HRA

General Rules
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The employer must offer a group health plan (other than the HRA) 
to the employee
The employee must be enrolled in other (non-HRA) group health 

coverage

Offered with Group Coverage

The non-HRA coverage does not have to have the same 
plan sponsor, the same plan document or the same Form 
5500 filing as the HRA

For example, the other health plan could be the health plan of a 
spouse’s employer 



39

HRAs may not reimburse 
employees for individual 
insurance coverage in the 
individual insurance market or 
a state Exchange/Marketplace

Individual Insurance Coverage

Additional guidance makes it clear that any employer 
arrangement that reimburses individual market 

premiums, whether pre-tax or after-tax, is a group 
health plan that violates the ACA market reforms.
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A participant or former participant must be able to permanently opt 
out of HRA coverage and waive future reimbursements from the 
HRA on at least an annual basis

Upon termination of employment, a 
participant must be able to permanently 
opt out of and waive future reimbursements 
from the HRA, or if this option is not made 
available in the plan documents, the remaining 
amounts in the HRA must be forfeited

Why?

 Individuals enrolled in an HRA are ineligible for 
subsidized coverage in the Exchange/Marketplace
because they are covered under a group health
plan, even if the HRA is only worth $1

Opt-Out Rule
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New final rule (November 18, 2015) permits plan sponsors to allow 
participants to temporarily waive their HRA balance (rather than 
permanently) 

Participants can elect to reinstate the HRA balance upon a fixed 
date, the participant’s death, or the earlier of the two
 Election must be irrevocable until the reinstatement event
 Participants (and family members) cannot have access to the balance prior to 

reinstatement and, upon reinstatement, cannot submit for reimbursement any 
claims incurred after the forfeiture and before the reinstatement

 Examples: 
– “Freeze” the HRA balance until participant is Medicare-eligible
– “Freeze” it for a year that the participant expects to qualify for a premium 

assistance tax credit

New HRA amendments will be required if the plan sponsor permits 
balances to be frozen

Recent Guidance on Opt-Out Rule
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As long as the non-HRA group health plan coverage meets the 60 
percent minimum value standard, then the HRA may reimburse for 
any qualified medical expense (under Section 213(d) of the IRC), 
and may also reimburse for certain health plan premiums

Alternatively, if the non-HRA group health plan is not minimum 
value, then the HRA is limited in what it can reimburse:
 Copayments, coinsurance, deductibles
 Premiums under the non-HRA group health plan
 Expenses that are not for essential health benefits

Reimbursements
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HRA plan sponsors will need 
to verify that: 

1. Participants have other group 
health plan coverage, and 

2. The coverage meets the ACA 
“minimum value” standard 
(i.e., the plan is at least a 
60 percent value plan)

Verification of Other Coverage

43



44

HRAs may continue to reimburse benefits after a participant ceases 
to be covered under the other group health plan

Amounts must have been credited to the HRA while it was integrated 
with the other group health plan

Spend Down
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An HRA that covers active employees (or employees 
and retirees in one plan):

Cannot reimburse individual market premiums even during the 
spend-down phase (i.e., after the employee ceases being covered 
under the non-HRA plan and is just using up any remaining balance)

May reimburse individual market premiums if that coverage consists 
only of “excepted” benefits, such as insured dental, vision or specific 
illness coverage

Treasury/IRS Notice 2015-87 (December 16, 2015)
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Integration Rule Extended to Family Members

An HRA that covers active employees (or employees and retirees in 
one plan) is “integrated” with a group health plan only as to the 
individuals who are enrolled in the non-HRA group coverage

Family members whose expenses are reimbursable under the HRA 
must all be enrolled in non-HRA group coverage
 E.g., if employee has self-only coverage, the HRA cannot reimburse medical 

expenses incurred by family members

Plan sponsors have until the plan year beginning on/after Jan. 1, 
2017 to amend plan documents to reflect this new rule
 In the meantime, the HRA coverage for these family members is “minimum 

essential coverage” subject to ACA reporting (i.e., IRS Form 1095-C or 1095-B)

Notice 2015-87 continued
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Make sure HRA plan documents incorporate all the ACA rules
Some plan sponsors may want to add additional flexibility by 

permitting participants to waive their HRA temporarily (rather than 
permanently)
Most plan sponsors will need to clarify when family members’ 

expenses are reimbursable—this must be done by the plan year that 
begins on or after January 1, 2017

Action Items



48

Permit small employers to offer stand-alone HRAs that could 
reimburse individual market premiums

Exempt employee contributions to account-based plans from ACA’s 
40% excise tax on high-cost health plans

Relax some of the restrictions applicable to HSAs

Repeal the prescription requirement for over-the-counter drugs

Pending Federal Legislation
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http://kff.org/health-costs/report/2015-employer-health-benefits-survey/
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Health Savings Account Balances, Contributions, Distributions, and 
Other Vital Statistics, 2014: Estimates from the EBRI HSA Database 
(July 2015)

https://www.ebri.org/pdf/briefspdf/EBRI_IB_416.July15.HSAs.pdf

Data on HSAs
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Questions
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