
Post Issuance Tax Monitoring and 
Compliance



IRS Concerns
Issuers are responsible for ensuring compliance with federal tax requirements as long 
as bonds remain outstanding.

• Qualified use of proceeds and financed property
Qualified use requirements require monitoring of various direct and indirect uses 
of bond-financed property and calculations of the percentage of nonqualified 
uses.  

• Arbitrage yield restriction and rebate
Arbitrage requirements require monitoring to determine whether requirements 
for yield restriction and arbitrage rebate payments are met.

• IRS has adopted posture of increasing oversight
Placed particular emphasis on the importance of written
post issuance compliance procedures.
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These questions must be answered under penalty of perjury.



Purpose of Post Issuance Compliance Policy

The goal of establishing and following written procedures is:

• To identify and resolve noncompliance, on a timely basis, to preserve the tax 
exempt status of bonds.  

• Generally, an Issuer that has established and followed comprehensive written 
post issuance procedures is less likely than an Issuer that does not have such 
procedures, to violate the federal tax requirements related to its bonds.
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The policy should be a separate written policy that exists independent of any particular 
bond issue and should provide for the following:

• Identification of responsible person; 
• Retention of adequate records to substantiate compliance; 
Arbitrage Rebate – record of expenditures and investments
Private Business Use – record of use arrangements

• Compliance review at regular intervals; 
• Procedures reasonably expected to timely identify noncompliance; 
• Procedures ensuring that the Issuer will take steps to timely correct 

noncompliance;
• Training.
TEB post Issuance Compliance: Some Basic Concepts

Elements of Post Issuance Compliance Policy
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Requirements to Retain Records 

Section 6001 of the Tax Code and Section 1.6001-1(a) of the Regulations provides that 
any person required to file a return of information with respect to income, must keep 
such books and records as are sufficient to establish the amount of gross income, 
deductions, credits, or other matters required to be shown by that person in any 
return of such tax or information.

In addition to this general rules, Issuers are subject to specific recordkeeping 
requirements imposed by various other Tax Code sections and regulations. For 
example, section 1.148-5(d)(6)(iii)(E) of the arbitrage regulations requires that an 
Issuer retain certain records necessary to qualify for the safe harbor for establishing 
fair market value for guaranteed investment contracts and investments purchased for 
a yield restricted defeasance escrow.
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Documentation of Post Closing Requirements 
and Events

NABL Recommendation:

Issuers should have systems in place to be able to demonstrate 
compliance with tax exempt bond rules. 

Procedures should enable an Issuer to quickly, accurately and efficiently 
demonstrate post issuance compliance. 

Policies and procedures should focus on (1) documentation of use of 
bond proceeds, (2) arbitrage rebate compliance and (3) change in use.
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Records to Retain
Records to be retained depend on the transaction and the Tax Code / regulations.  
Generally, records common to most tax-exempt bond transactions include:

• Basic bond documents (including authorizing resolutions, published notices, tax 
certificate, use arrangements  and bond counsel opinion);

• Documentation evidencing expenditure of bond proceeds;

• Documentation evidencing use of bond-financed property by public and private 
sources (i.e., copies of management contracts, leases, other arrangements);

• Documentation evidencing all sources of payment or security for the bonds; and

• Documentation pertaining to any investment of bond proceeds.
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Manner of Record Retention
• Typically through maintenance of hard copies.

• Electronic format ok if complies with Rev. Proc. 97-22:

Accurate and complete transfer of books and records with appropriate retrieval 
system;
Must include reasonable controls and quality assurance programs that ensures 

the integrity, accuracy, and reliability of the system;
The information must be cross-referenced with the Issuer’s books and records 

so as to provide an audit trail to the source document(s).

• Must retain records so long as their contents may become material in the 
administration of federal tax law.  Generally, life of the bonds 
(including refunding bonds) PLUS 3 years.

• Failure to properly maintain records can be corrected through VCAP. 
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Private Business Use Compliance
Tax Code limits private use to 10% for related use and 5% for unrelated use.

―Average use measured over the life of the finance facility

Private activity bonds generally do not qualify for tax-exempt status. 

Bonds become private activity bonds by meeting the private business use 
tests and the private financing tests.  These tests are complex and can arise 
well after closing (such as through a lease or sale of the financed property to 
a private entity while bonds remain outstanding)

Issuers need to carefully monitor whether subsequent actions create private 
activity issues. 

Issuers should document any “change in use”.

An Issuer’s written procedures should ensure that timely 
remedial action is taken should the bonds become non-qualified 
private activity bonds.
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Types of Private Business Use Arrangements
Leases, management/professional service agreements, research 
agreements, license for use

Informal agreements or historical arrangements not characterized formally 
as lease, parking arrangements entered into in development plan, nonprofits 
renting facilities for meetings, or other arrangements, written or oral, 
granting priority rights

Contracts for incidental uses (pay telephones, advertising, laundry, vending
machines) (2.5% disregarded)

Short-term use contracts (e.g., sports facilities or convention center)

Arrangements or agreements involving Federal government
or Federal funds
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Private Business Use - Remedial Action 
Allowed

A governmental bond issue can lose its tax-exempt status, if the Issuer takes 
a deliberate action that causes the bonds to meet the private business tests 
or private loan financing test.   It doesn’t matter that there is no Intent to 
violate the requirements. 

A deliberate action occurs on the date the Issuer enters into a binding 
contract with a nongovernmental person for use of the financed property.

An Issuer that takes a deliberate action may take a remedial action to 
preserve the tax-exempt status of the bonds.  

Such actions may include redemption or defeasance of nonqualified 
bonds, alternative use of disposition proceeds, and alternative 
use of bond-financed property. 
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Arbitrage Compliance

Section 148 of the Tax Code addresses arbitrage. 

• Expenditure of bond proceeds
• Temporary Periods
• Rebate – Spending and Small Issuer Exception
• Yield Calculation – Bond, Investments
• Yield Reduction Payments

Written procedures should require that an Issuer monitor compliance with 
the arbitrage, yield restriction, and rebate requirements of the Tax Code.
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Documentation of Use of Proceeds

Treas. Reg. §1.148-6(d)(1)(iii) provides that an Issuer must account for the 
allocation of proceeds to expenditures not later than 18 months after the 
later of the date the expenditure is paid or the project is placed in service 
(or in any event by the date 60 days after the fifth anniversary of the issue 
date).

No specific allocation methodology is required. Once chosen, a methodology 
must be consistently applied. If no form is chosen, an IRS examiner will 
generally rely on the direct tracing method by reviewing the expenditure 
requisitions submitted to the bond trustee. 
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Arbitrage Rebate Compliance

Issuers should have proof of negative arbitrage rebate liabilities and 
compliance with rebate spending exceptions in an easily understood format 
in their books and records whether or not filing of a Form 8038-T is required.

An IRS examiner will expect these records to be retained throughout the life 
of the bonds, plus at least three years, in order to show compliance with the 
provisions of section 148.
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Arbitrage Requirements - Remedial Action 
Not Allowed

For so long as bonds remain outstanding, post issuance events can occur 
that cause bonds to become arbitrage bonds and lose tax exempt status.

For example, failing to properly rebate arbitrage earnings or holding higher 
yielding investments beyond the temporary period.

Intent to violate the arbitrage rules is not necessary.

An intentional act cannot be remediated (like private business use).  Only 
two avenues:  (1) yield reduction payments, or (2) if an Issuer is not 
permitted to pay a yield reduction payment, the Issuer can submit a request 
under VCAP to resolve the matter.

16



Reimbursement Rules

Under the Tax Code, an Issuer may use bond proceeds to reimburse itself for 
pre-issuance expenditures if within 60 days of the original expenditure the 
Issuer adopts an “official intent” that the reimbursement occur. 

Form 8038-G asks for the amount of the reimbursement and the date that 
the official intent was adopted.

17



Risks of Not Having a Policy in Place

1. IRS has dramatically increased the number of audits performed.  Checking 
“No” increases the risk of audit.

2. Issuers can be held responsible for damages stemming from loss of tax 
exempt status.

3. An IRS closing agreement can be expensive.

4. Risk of less favorable treatment to Issuers who do not have written 
policies and procedures in place.
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Sample Post Issuance Policy
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Sample Post Issuance Policy
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Rule 15c2-12 (Securities and Exchange Act of 1934) - to prevent “fraudulent, deceptive 
or manipulative” practices with respect to secondary market activity

Financial Disclosure
Annually provide (1) audited financial statements (GAAP) and (2) certain other 
financial information and operating data regarding (e.g. revenues and 
expenditures, capital expenditures, fund balances, outstanding debt, etc.)

Material Event Disclosure
Provide notice of certain listed material events (within 10 days)
Partial list out of 14:

• Payment and material non-payment defaults;
• Events reflecting financial difficulties / bankruptcy;
• Adverse tax opinions;
• Rating changes

Annual Continuing Disclosure
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Questions
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